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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
Top Tobacco, L.P. 

Opposer 
 

Opposition No. 91212258 

v. Mark: P.O.P 

Tabacalera El Artista S.R.L. 

Applicant 
 

Serial No. 85/798,713 

               
  MOTION TO COMPEL DISCOVERY 

  

Pursuant to Federal Rule of Civil Procedure 37(a)(3)(b) and 37 C.F.R. §2.120, Opposer, 

Top Tobacco, L.P., by its attorneys, hereby requests that the Board enter an order compelling 

Applicant, Tabacalera El Artista S.R.L., to respond fully and without objection to Opposer’s first 

set of discovery requests.   

Opposer has been forced to file the instant motion as a result of Applicant’s failure to 

comply with the rules of procedure, to meet its discovery obligations, or otherwise respond to 

Opposer’s attempt to confer with Applicant regarding discovery in these proceedings.  More 

specifically, Applicant, has failed to timely serve its written responses to Opposer’s First Set of 

Interrogatories (the “Interrogatories”) and First Requests for Production of Documents to 

Applicant (the “Document Requests”), and has been unresponsive to Opposer’s counsel’s 

numerous attempts to reach Applicant regarding Applicant’s outstanding discovery obligations. 

 

In support of its motion, Opposer states: 

1. Opposer served the Interrogatories and the Document Requests on Applicant by 

First Class Mail on January 21, 2014.  See Exhibits A and B, respectively.  Applicant’s responses 
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were therefore due on February 25, 2014. Applicant failed to respond to Opposer’s discovery 

requests by that due date.   

2. On March 10, 2014, Opposer’s counsel sent an email to Applicant’s counsel 

noting that Applicant’s responses to the Interrogatories and Document Requests were overdue.  

On April 11, 2014, Opposer sent a second email to Applicant’s counsel requesting responses to 

Opposer’s discovery requests and informed Applicant that it would be forced to seek Board 

intervention if it did not receive a response from Applicant by April 18, 2014.  Copies of 

Opposer’s emails to Applicant’s counsel are attached collectively as Exhibit C.  

3. To date, Opposer still has not received any responses to its Interrogatories, 

Document Requests, or correspondence, or otherwise received any communication whatsoever 

since receiving Applicant’s Initial Disclosures, which were sent via first class mail on January 

13, 2014. 

4. Rule 37(a)(3)(B) of the Federal Rules of Civil Procedure entitles a party seeking 

discovery to move for an order compelling an answer or document production if a party fails to 

answer an interrogatory under Rule 33 or if a party fails to respond to a request for documents 

under Rule 34 of the Federal Rules of Civil Procedure.  See also TBMP § 523 and 37 C.F.R. 

§2.120(e).  Moreover, “a party who fails to respond to a request for discovery during the time 

allowed therefor is deemed by the Board to have forfeited his right to object to the request on its 

merits unless he can show that such failure was occasioned by excusable neglect.”  MacMillan 

Bloedel Limited v. Arrow-M Corporation, 203 USPQ 952 (TTAB 1979), citing Crane Co. v. 

Shimano Industrial Co., Ltd., 184 USPQ 691 (TTAB 1975). 

5. Here, Opposer has not received Applicant’s responses to the Interrogatories or the 

Document Requests, and Applicant’s repeated failure to respond to Opposer is not excusable.  
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Applicant also has not served any discovery requests or otherwise communicated with Opposer 

since January 13, 2014. 

6. Opposer, through its attorneys, has made a good faith effort through 

correspondence to resolve with Applicant the need for Applicant to respond to the Interrogatories 

and the Documents Requests without Board involvement, but has been unable to do so due to 

Applicant’s refusal to respond to Opposer’s counsel. 

7. In view of Applicant’s failure to provide Opposer with any responses to the 

Interrogatories and the Document Requests or any indication as to when such responses would 

be forthcoming, Opposer respectfully requests that the Board Order Applicant to serve its 

responses to Opposer, without objection, within 10 days of the entry of such Order.   

WHEREFORE, for the foregoing reasons, Opposer respectfully requests that the Board 

enter an Order compelling Applicant to respond in full to Opposer’s discovery requests without 

objection within 10 days of the entry of such Order, and granting such other relief as the Board 

deems appropriate. 

 

 Respectfully submitted, 

Date:  April 30, 2014 /Antony J. McShane/                                 
 One of the Attorneys for Opposer, 

Top Tobacco L.P. 
 
Antony J. McShane 
Andrea S. Fuelleman 
Neal, Gerber & Eisenberg LLP 
2 North LaSalle Street, Suite 1700 
Chicago, Illinois  60602 
312.269.8000 
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CERTIFICATE OF SERVICE 

 I, Andrea S. Fuelleman, hereby certify that I served a copy of the foregoing Motion to 
Compel Discovery to Applicant upon: 

Darren S. Rimer 
Rimer & Mathewson LLP 
30021 Tomas, Suite 300 
Rancho Santa Margarita, California, 92688  

 
by depositing said copy in a properly addressed envelope, First Class postage prepaid, and 
depositing same in the United States mail at Two North LaSalle Street, Chicago, Illinois, on the 
date noted below: 
 
 
Date: April 30, 2014    /Andrea S. Fuelleman/     

One of the Attorneys for Opposer, 
Top Tobacco, L.P. 

 
 

 
NGEDOCS: 2169379.1  
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